Cornell’s Codes & Judicial Committee 
Minutes for Monday, October 29, 2007


Day B-16

4:15-5:30 p.m.

Present:

Kathleen Rouke (staff), Andy Cowan (GPSA), Bob Kay (faculty), Jamie Rogers (JCC), Ari Epstein (Assemblies office), Marty Hatch (faculty, UA liaison), Kevin Clermont (faculty), Jack Cao (SA), Mary Beth Grant (JA), Gary Stewart (staff), Rachel Dorfman-Tandlich (SA), Kathy Zoner (CU police), Nighthawk Evenson (GPSA).

1. Minutes of previous meeting, 10/16/07
· Cowan: Name change; designate where students are from.

2. Update from the UA
· Meeting Nov. 14th; Code recommendations by that date or by Nov. 1st.
3.  Email Conversation:

· Rourke: Email discussion has brought up good points regarding issues that need to be discussed

· Rourke: Jonathan Sclarsic raised concern that Code available to the public is not the current code

· Cowan: Nothing up for debate in our meetings is at issue in the Code that is not available to the public

· Rogers: This satisfies the issue.

· Rourke: Another email discussed whether the Code is user-friendly

· Rourke (reporting on email from Hatch): The Code is the Code and it must contain certain things. Is this an issue of education?

· Hatch: The Code is a Code; it is not education in and of itself. There is a general understanding of what proper behavior his. Susan Murphy hopes the Code will educate. The Residence Life and Dean of Students and the JA’s office creates educational programs on the Code.

· Grant: This was a criticism of the Krause Report. This Code is no longer than the original Code. Expressed concern about incorporation of violations of Title II.

· Rourke: These types of things will have to wait. It’s too late now. 

· Grant: Refusal to comply with a University official (Title IV, Article II, Section (2)(a)) is a common violation and it is unfair to students to have them search through the Code to find it. 

· Zoner: Under the new Code Cornell Police can enforce Title IV whereas before they could not. 

· Hatch: What argument would someone bring as to why police shouldn’t have this power?

· Zoner: To stop overzealous cops. Under the new Code it means police wouldn’t have to rely on event managers to charge.

· Dorfman-Tandlich: Will this change the likelihood that people protesting would be charged?

· Zoner: Not likely

· Hatch: If you have someone who is protesting and charged. The administration could prosecute them under the JA and the process could be accelerated to suspend or expel a student because they don’t have to wait for a parallel penal system. 
· Cowan: But JA can do this anyway by asking police to request the person stop and when they don’t the JA prosecutes under the refusal to comply.

Photography: 

· Rourke: We have talked this to death. Let’s talk about photography.

· Cowan: This Code provision is not perfect, but that’s what the educational aspect it.

· Zoner: Why drop the language about of another person without that person’s consent.
· Clermont: We’re trying to limit it in scope to videotaping or photography.
· Hatch: Why is the language “by means of” superior to original language?
· Clermont: This gets to the manner, not just the time.
· Hatch: This language puts more emphasis than videotaping than necessary.
Right to Confrontation 
· Rourke: Moving onto Federal Rules of Evidence
· Clermont: Do you want to a compromise or favor the defendant?
· Grant: The compromise would prevent cases going forward without a complainant. There are some cases without complainants—I can think of one case. 
· Rogers: But if this is so rare then there would be most compelling circumstances.
· Grant: Hearing boards aren’t stupid—they should be able to do a balance on whether the statements should come in.
· Rourke: Mary Opperman’s comments address a case where a woman victim had to walk through a hallway of the accused’s frat brothers.
· Kaye: This is addressing the problem of Duke—where there was no evidence.
· Rogers: This is appropriate language for a proper safeguard because hearing panels are sensitive and smart.
· Cowan: Accused deserves opportunity to cross-examine. Cross-examination does not have to be an abusive process. 
· Dorfman-Tandlich: Victims of sexual assault must be protected. What would your ideal statement be?

· Grant: Hearing Panel should be asked to do a balance between right to confrontation and circumstances where person might not be there or be able to testify. 

· Hatch: What’s the percentage of date rape that gets reported by complainant?

· Zoner: It’s very low

· Hatch: Is it low because there is a perception on the part of the complainants that they’ll be tortured by process. 

· Dorfman-Tandlich: That is a definite possibility—No one wants to relive this in front of a group of people.

· Cowan: You have to give hearing panel reasons, but you can do this outside the earshot of the accused. 

· Clermont: This creates a secret proceedings.

· Hatch: Then they could hear the other side and then make a decision.

· Rourke: Do we need to add language where we state “as the most compelling circumstances that includes balancing the right to confrontation and the respect for the victim.”

· Cao: The exception is contradictory to the right to confrontation.

· Clermont: Yes. We have a right to confront but we’re not extreme about it.

· Cao: First sentence should be watered down so it doesn’t confuse students.

· Clermont: If we want to make conviction easier, you have to reduce accused rights. It’s a zero sum game. A secret proceeding would clearly help one side. There was a history of this at Cornell—called the Locked Box. You could make accusations of sexual harassment in a locked box and there was no way to trace it back. This happened about 10-15 years ago. 

· Hatch: If the process is closed in some cases, we have to make the language open slightly to abrogate these rights. Take the first sentence and add “except in the following circumstances.” And the circumstances occur in the first instance of the complaint. 

· Rourke: Like a grand jury proceeding. 

· Clermont: Barbara Krause wanted to eliminate the right to confront. 

· Zoner: Can we narrow this to just sexual assault?

· Rogers: But you would have to draw the box generally enough to include all harassment or hazing (roommates bullying another roommate).

· Rourke: In exceptional cases the hearing panel may decide to move forward with our without the testimony of the complainant or victim.

· Cowan: When complainant cannot attend, in compelling cases the case can go forward; when 

· Beach: In exceptional cases the hearing board may decide to move forward with or without the testimony of victim, although a statement by the victim may be introduced.

· Clermont: This eliminates the right to confront.

· Zoner: But we’d keep the first sentence in. 

· Clermont: This says that in the hearing board’s judgment it can go forward with or without the accused—eliminating the right to confront.

· Hatch: Other Codes, for example George Mason University, says that you keep the victim and accused apart. 

· Rourke: Will the hearing board remember the statement or the reasons for the complaintant’s failure to appear in making their determination?

· Rogers: Yes. That’s the reason they have grand juries and petit juries of different people.

· Zoner: Everyone should take the language home and try to condense this language. 

· Rourke: Everybody send comments to the listserv.  

· Cowan: We were coming to consensus on the meaning and we got stuck with the wording.

· Rouke: We’re all roughly on the same page and its what’s written on the page that we need to focus on.

· Zoner: Hypothetical. Someone dealing drugs on campus. Accuser doesn’t want to jeopardize position on campus and in drug culture. Accuser is accusing of a burglary or assault. Accuser won’t come forward because they are worried their activities would get them booted out of Cornell; and person they are accusing may have a cadre of thugs.

· Beach: It comes back down to whether you have right to confront accuser?

· Kaye: This proves you can’t tell when it’s going to apply.

· Rourke: If we’re going to get to UA by Thursday we need to look at new draft.

· Hatch: This needs to be done at least ahead of time.

· Rourke: We have two weeks.

4. CJC Next meeting: Monday, Nov. 5th 4:15pm.
, in this room.

